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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

~~,1994 c!5l" mxr 86 * 3iafa arft at frr:.:r * -qm c!5l" \JJT~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) atQ 0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs,, Rs.10,000/­
where the amo~ef-~~ice tax & interest demanded & penalty levied is more than fifty
Lakhs rupees:
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c:> Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) arnount payable under Rule 6 of the Cenvat Credit Rules.
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4(1) In view of above, an appeal agai))•~~ shan ne before \he Tribunal on
payment of 10% of the duty demandecy_W~.1:~iuty,~~- ~ and penalty are in dispute, or
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under \he Finance (No. 2) Ac\, 2014 (No, 25 of 2014) dated
06.08.20'14, under section 35F of \he Central Excise Ac\, 1944 which is also made
applicable to Service Tax under section 83 of \he Finance Ac\, 1994 provided \he
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

3. '1\"1 'l"", ""'1< W<" '(<i '!T<!TOR an414hr +unfrao (mrff@fen ) frra<fl, 19o2 i ufta
t art «fad[era m#it at[fr as art Rnii a ah ht eat anaffa Rn nama &l

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.
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(iii ) _ The appeal Linder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar;companied by a copy of order of. Commissioner Central Excise (Appeals)(OIA)(one of
which shall b_e a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to

the Appellate Tribunal. .
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:: ORDER-IN- APPEAL ::

M/s. Yogeshwar Education-Foundation, 37, Dhananjay Bungalows, B/h
Shyamal-3, 132 ft. Ring Road, Satellite, Ahmedabad (hereinafter referred to as
'appellants') have filed the present appeal against the Order-in-Original No.

STC/Ref/151/HCV/YEF/Di-III/15-16 dated 19.02.2016 (hereinafter referred
to as 'impugned order') by the Deputy Commissioner, Service Tax, Div-III,

Ahmedabad (hereinafter referred to as adjudicating authority).

2. Briefly stated the facts of the case are that the appellants had filed a refund
claim for 54,08,570/- on 01.05.2015 on the ground that they had wrongly paid

Service Tax on procurement of services for creating infrastructure facilities and

anciliary services to create facilities for education as exempted under 'Mega

Exemption Notification 25/2012-ST dated 20.06.2012'.

3. The appellants, being recipient of the services, had claimed that the

exemption benefit under Notification No. 25/2012-ST dated 20.06.2012 was

available to the service providers and accordingly, not required to pay Service
Tax. Since, the appellants had paid Service Tax to the service providers, the

former had filed the above mentioned refund claim.

4. On .scrutiny of the claim certain discrepencies were noticed and accordingly

a show cause notice dated 30.10.2015 was issued to the appellants which was
adjudicated by the adjudicating authority. The adjudicating authority, vide the
impugned order, rejected the refund claim citing reasons which would be discussed

below.

5. Being aggrieved with the impugned order, the appellants preferred the

present appeal. They stated that they are eligible for the refund as per
Notification No. 25/2012-ST dated 20.06.2012 and the adjudicating authority has

wrongly rejected the claim.

6. Personal hearing in the case was granted on 14.09.2016 wherein Shri
Vipul khandhar, Chartered Accountant, on behalf of the said appellants,
appeared before me and reiterated the contention of their submission. He

submitted photocopy of the Circular number 172/7/2013-ST dated 19.09.2013
and excerpt from the Mega Exemption Notification number 25/2012-ST dated

20.06.2012.

7. I have carefully gone through the facts of the case on records, grounds
of appeal in orandum and oral submissions made by the

appellants a· nal hearing. Now, let me examine the reasons of

rejection a given by the appellants.
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SI. Types of Section /Rule/ List of documents required to be filed

No Refund/ Notification under with refund claim

Rebate which filed
application

1 Refund Claim of Under Section llB 1. Application in prescribed Form-R.

service tax of CEA, 1944 read 2. Copy of TR-6/GAR-7/PLA/copy of
with Section 83 of return evidencing payment of duty.
the Finance Act, 3. Copy of invoices (in original)

1994 4. Documents evidencing that duty
has not been passed on to the buyer.
5. Any other document in support of
the refund claim.
6. Any other document as prescribed
by the Central Excise Officer..

8. To start with, I find that the adjudicating authority has rejected the

refund amount of 54,08,570/- citing reasons which are mentioned below?
(a) Certain invoices amounting to 28,90,386/- were not submitted
along with the claim and rest of the invoices submitted by the

appellants were photocopies of the original ones.
(b) on verification of documents, it was found that the appellants were

not fulfilling the criteria of 'educational institution' as provided in the

Mega Exemption Notification number 25/2012-ST dated 20.06.2012.
© Some invoices were found to be time barred as per the provisions of

Section 11B of the Central Excise Act, 1944 made applicable to Service

Tax matters vide Section 83 of the Finance Act, 1994.
(d) The claim was hit by the provisions of unjust enrichment.

Now I will discuss all the above issues point wise in detail.

8.1. The first issue to be discussed is non-submission of invoices and

submission of photocopies of the original invoices by the appellants. In
paragraph 9 of the impugned order, the adjudicating authority has stated that

the appellants had failed to submit 21 invoices on which an aggregate amount
f28,90,386/- was claimed by them as refund. Also, the invoices which were

submitted along with the claim were only photocopies of the original ones. In
view of the above, I would like to quote, below, the CBEC's instruction

regarding documents to be submitted for claiming Service Tax refund under
Section 11B of the Central Excise Act, 1944 as made applicable to the Service

Tax matters vide Section 83 of the Finance Act, 1994;

Thus, it is quite clear from the above that original invoices should be submitted
as and when refund for Service Tax is claimed. In the sixth edition of the booklet

"Frequently Asked Questions", the Director General of Service Tax, vide
clarification dated 16.09.2011 elucidated that in terms of the notification, original
invoices are needed for claim after receiving the refund, originals
can be taken back on submi.· ,ertified by Chartered Accountant. In

their appeal memorandum, ~d nothing ln their argument as to

why the non submission ----~- ·sion should be accepted by the
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availed bank loan against infrastructure building. In support of their claim, a
letter from the State Bank of India, Satellite, Ahmedabad certifying that original
copies of bills are with their possession, has been submitted by the appellants
before me. In view of the above, I remand back this particular issue to the

adjudicating authority with the direction to verify the authenticity of the invoices
with the concerned bank. The appellants are directed to produce photocopies of
the invoices before the adjudicating authority. The adjudicating authority should
verify the genuineness of the said photocopies and if found correct, should allow

the amount of ~28,90,386/- as refund.

'adjudicating authority. However, on being asked, Shri Vipul khandhar informed
me that the said invoices are in the custody of their bank as the appellants had

8.2. Regarding the second issue of the appellants not fulfilling the criteria of

'educational institution' as provided in the Mega Exemption Notification number

25/2012-ST dated 20.06.2012,I would like to state that in serial number 9 of the

0 Notification number 25/2012-ST dated 20.06.2012, it is very clearly explained
the types of services to be offered to an educational institution for claiming

exemption.
"Services provided,­

(a) by an educational institution to its students, faculty and staff;

(b) to an educational institution, by way of,­

(i) transportation of students, faculty and staff;

(ii) catering, including any mid-day meals scheme sponsored by
the Government;

(iii) security or cleaning or house-keeping services performed in
such educational institution;

0 (iv) services relating to admission to, or conduct of examination
by, such institution"

For further clarification, contents of the Circular number 172/7/2013-ST dated

19.09.2013 is quoted below;
"Services provided to an educational institution in respect of
education exempted from service tax, by way of,­
(a) auxiliary educational services; or
(b) renting of immovable property;".
As defined in the said notification, "auxiliary educational services"
means any services relating to imparting any skill, knowledge,
education or development of course content or any other
knowledge-enhancement activity, whether for the students or the
faculty, or any other services which educational institutions ordinarily
carry out themselves but may obtain as
outsourced services from any other person, including services
relating to admission to such institution, conduct of examination,
catering for the students under any mid-day meals scheme
sponsored by Government, or transportation of students, faculty or
staff of such instit -ie~~
.-4%8Thus, it is """ ], %7airs «owe be applicable to the services that
° » < %j

are related to th svic@ edaon. For additional clarification, 1 am going
» #h, A2,:u '$e
, v. ·«. ·9k Aus ewrd±ea$
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'to quote some more relevant portions (paragraph 3 and 4) of the Circular

number 172/7/2013-ST dated 19.09.2013 as below;
"3. By virtue of the entry in the negative list and by virtue of the

portion of the exemption notification, it will be clear that all

services relating to education are exempt from Service Tax. There
are many services provided to an educational institution. These

have been described as 'auxiliary educational services' and they

have been defined in the exemption notification. Such services

provided to an educational institution are exempt from Service Tax.

For example, if a school hires a bus from a transport operator in

order to ferry students to and from school, the transport services

provided by the transport operator to the school are exempt by

virtue of the exemption notification.
4. In addition to the services mentioned in the definition of

'auxiliary educational services' other examples would be hostels,

housekeeping, security services, canteen etc.
11

It can be seen from the example given in paragraph 3 and 4, of the circular
mentioned above, that a wide variety of services has been included and the list

provided in paragraph 4 are only illustrative because of the word "etc".
Therefore, it is now very clear that auxiliary educational services mean any

services relating to imparting any skill, knowledge, education or development
of course content or any other knowledge. Therefore, any work done in the
premises pertains to auxiliary education services and hence, the appellants are
rightful claimant of the refund as provided in the Mega Exemption Notification
number 25/2012-ST dated 20.06.2012. In view of the above, I allow the

appeal for refund.

8.3. Regarding the issue of rejection of the claim on the point of time bar, I
would like to point out that as the services are exempt from Service Tax, the
Tax wrongly paid by them are not to be treated as duty but deposit and
therefore time limit will not apply in this case. The condition of Section 11B

would be applicable on the refund of Service Tax paid on the services offered.

In the instant case, the said services are exempted and hence Service Tax is
not payable at all. Hence, the Service Tax paid by the respondent is not to be
treated as tax but a deposit and condition of Section 11B would not be
applicable to it. In this connection it is pertinent to note here that various
higher judicial forums had time and again held that the time prescribed under
Section 11B is applicable only to those tax which is collected as permitted by
the statute and where the tax was collected without authority of law, the time
mit under section 11 of the9./e,28@PPicable. I also fnd that when any
amount is not legally payauf6f$vcsi}hen, it becomes 'deposit' and thus
here need no be an al$f%.#2it%kr eamino renumna. t thestant

{ { • alcase, the respondent ha;~~~er~b~t o J~ervice Tax net and under such.\k» • ocircumstances, whatever am tis id by him, has to be paid back
Ac"sr&a '

0

0
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summarily without any hesitation. Supreme Court in Union of India v. ITC Ltd.
1993 (67) ELT 3 (SC) upheld Delhi High Court ruling that money realized in

° t » »

excess of what is permissible in law is outside the provisions and such money

not covered under "duty of excise" - Limitation under Section 11B of Central
Excise Act, 1944 not applicable to amount paid which cannot be taken as duty
of excise. In Cawasi & Co case [1978 E L T (J 154)] the Supreme Court
observed that the period of limitation prescribed for recovery of money paid
under a mistake of law is three years from the date when the mistake is
known, be it 100 years after the date of payment. This judgment has been

quoted and depended upon by the following judgment of the Andhra Pradesh
High Court. In the case of U Foam Pvt Ltd vs Collector of Central Excise -1988

(36) E L T 551(A P), the issue was that Revenue rejected the refund quoting

the time limit under Rule 11 of the Central Excise Rules, 1944, and Section
11B of the Central Excises and Salt Act, 1944. The high court held that "the

period of limitation to be applied is three years from the date when the

assessee discovered the mistake in the payment of duty, or from the date

when it came to the knowledge of the assessee that it is entitled to the

refund". In view of the above discussion, I allow the appeal for refund filed by

the appellants.

8.4. Regarding the final issue of applicability of unjust enrichment, the
appellants have stated that they have borne the burden of Service Tax. I find

that when the refund is treated as deposit, the principle of unjust enrichment
will not be applicable on it. In the case of Hexacom (I) Ltd vs CCE, Jaipur ­
2003 (156) E L T 357 (Tri -Del), the tribunal held that if any amounts are

collected erroneously as representing service tax, which is not in force, there is
no bar to the return of such amounts. The time limit under Section 11B of

Central Excise Act, 1944 does not apply. The tribunal observed the following;

"We have perused the records and heard both sides. It is not in
dispute that no service tax was leviable during the period in
question. Therefore, whatever payment was made did not relate to
service tax at all. It was merely an erroneous collection by DOT and
payment by the appellants. Therefore, provisions relating to refund
of service tax, including those relating to unjust enrichment, cannot
have any application to the return of the amount in question. It is
further noted that provisions contained in Section 110 of the
Central Excise Act have not been made applicable to service tax.
Therefore, if any amounts are collected erroneously as representing
service tax, which is not in force, there is no bar to the return of
such amounts. The rejection of refund application was, therefore,
not correct".,

9. From the above discussions and judicial pronouncements, it is clear that

where the tax was collected without authority of law, neither the time limit

under Section 11B o.f~Act nor the principle of unjust enrichment is
applicable to /;l . ~~ · · - e I held that the appellants are eligible for the

refund claimeia,,,
E
Lu.0 .

9
4

'
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10. In view of above, I remand the case back to the adjudicating authority

for verification of invoices only as discussed in paragraph 8.1. For rest of the
matters I allow the appeal filed by the appellants as discussed in paragraphs
8.2, 8.3, 8.4 and 9. The issue mentioned in paragraph 8.1 should be decided

by the adjudicating authority within 30 days of receipt of this order.

11. 3r4lanai zt aa#ra 3r4tit a fszrr 3utm th fan Gar l
11. The appeals filed by the appellant stand disposed off in above terms.

3aw.
(3wr in)

3rm (3r@lea - II)
CENTRAL EXCISE, AHMEDABAD.

ATTESTED

SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD.

BY R.P.A.D.

To,
M/s. Yogeshwar Education Foundation,
37, Dhananjay Bungalows,
B/h Shyamal-3, 132 ft. Ring Road, Satellite,

Ahmedabad

Copy To:­
1. The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.

2. The Commissioner, Service Tax, Ahmedabad.
3. The Deputy/Assistant Commissioner, Service Tax, Division-III, A'bad.

4. The Assistant Commissioner, System-Ahmedabad

5. Guard File.

6. P.A. FIle.
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